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The subject of this case report is the
Australian-owned Didipio mining project

in the Philippines, known as “Dinkidi”,
which is yet to start production. The

report details that many people in the
Didipio community believe that they have
not given their free, prior and informed
consent to the mining company in question,
Australasian Philippines Mining Inc (APMI),
a wholly owned subsidiary of OceanaGold
Corporation. Failure to obtain free, prior
and informed consent has contributed

to community discord and the proposed
project is having disrupting impacts on
family and intra-community relations.

OceanaGold is an Australian Stock
Exchange-listed company with its head
office in Melbourne, Australia. In 2006,
OceanaGold merged with the then
owners of the Didipio project, Climax
Mining, which was also an Australian
company. This report includes details

of activities that occurred during the
period in which Climax Mining oversaw
the project, as well as those that have
occurred since the merger. As a merged
entity, OceanaGold attained the rights
and responsibilities of Climax Mining and
remains accountable for the repercussions
of its actions. OceanaGold has retained
key board members and employees of
Climax Mining who have knowledge

of and experience in these activities.

The current Chairman of OceanaGold,
James Askew, is the former Chairman
and Managing Director of Climax Mining;
another OceanaGold board director
Terrence Fern is also a former Chairman
and Chief Executive Officer of Climax
Mining. In respect of Didipio project,
OceanaGold has continued to rely on
Climax Mining’s previous actions. Moreover,
since the formation merger, OceanaGold
and its subsidiaries have engaged

in conduct that has given rise to new
and very serious grievances. Climax
Mining and OceanaGold are hereafter
referred to as OceanaGold.

In 2002, community members affected
by the Didipio mining project approached
Oxfam Australia with a request for the
Mining Ombudsman to take up their
case. Since then, the Mining Ombudsman
project has conducted several field
investigations, written a series of letters
to the Didipio mining project’s owners
and met with the Chief Executive Officer
of OceanaGold, Mr Stephen Orr. While
Mr Orr has said that the Didipio project

is not viable without the communities’
support, the company has failed to
substantively respond to the community
grievances contained in this report.

The Mining Ombudsman investigation airs
the communities’ grievances about the way
OceanaGold has pursued the proposed
mine. The underlying factor has been the
company’s failure to obtain the community’s
fully-informed, freely-given consent before
starting the mining development. Obtaining
such free, prior and informed consent
would be consistent with national Filipino
law, international law and good business
practice. Instead, many community
members assert that OceanaGold has used
various means to try to secure regulatory
approval and gain access to their lands
without proper community engagement.
They allege that the company and/or its
representatives have:

» intimidated, harassed or forced
community members to give the
company access to or sell their land at
prices determined by the company;

» sought to gain approval for the proposed
mine in inappropriate ways, including by
misrepresentation and offering material
incentives to political officials;

« failed to provide full information about
the proposed project and its likely
impacts on the community in a form they
understand;

+ failed to give information about
proposed relocations;

» sought to circumvent established
regulatory consent requirements
that prioritise the need for local
council (Barangay) consent. The
Barangay Council of Didipio has
consistently opposed the mine
project since 2002; and

* publicly misrepresented the level
of support that the project and the
company have been able to attain.
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Community members in the Didipio area
have profoundly felt the effects of these
activities. The once quite harmonious
village of Didipio is now marred by
personal anguish, family division

and deep social discord.

Lack of consent for the project

Didipio community members support
development, however, they are deeply
divided as to how to achieve this. Some
community members regard the proposed
mine as a source of employment and
infrastructure development. Others see it as
a threat to their land, livelihoods, health and
wellbeing. Consequently, many people in
the local community oppose the project.

Land has always been essential to the
Didipio people’s livelihoods and survival.
Many of them want to ensure that they
can continue to use their land as a
source of food and income generation.
In particular, many people wish to pursue
citrus production, which has proved a
lucrative crop in neighbouring areas.
These community members regard the
proposed mine as a threat to this form

of development. The mine project’'s own
amended environment impact statement
(EIS) indicates that the Didipio mine will
have a significant environmental, social,
and economic impact on the entire
municipality of Kasibu (in which Didipio
is located) and beyond.1 Communities from
the Kasibu province and the neighbouring
Quirino province have expressed their
concern about the potential harmful
environmental impacts of the proposed
mine site on the Addalam River valley.2

The democratically-elected Didipio
Barangay Council, which has primary
responsibility for development projects in
the Didipio area, has consistently rejected
the proposed mine since 2002. Leaders of
other barangay councils have also opposed
the mine. Similarly, the municipal council
("Sangguniang Bayan”) has not given its
consent to the Didipio project and on 11
November 2002 unanimously passed a
resolution denying support for it.



Consents not freely given —
allegations of bribes, harassment and
intimidation

The Mining Ombudsman received
complaints that bribery and intimidation
have occurred since the company’s

initial involvement in Didipio. Community
members allege that the offering of such
incentives is the reason why several
members of the former barangay council
and two minority members of the current
council support the mine. The Mining
Ombudsman met with many of these
former and current councillors who stated
that they are now receiving salaries from
OceanaGold. One of these councillors
said the company offered him a price for
his land that was 15 times higher than
payments offered to other landholders. One
current councillor who refused these offers
alleges that the company offered him so
much money that “as long as | was alive |

would not be able to consume this money”.3

It is noted that bribery of foreign officials

is prohibited under Australian law and that
these allegations warrant a full investigation
by the appropriate authorities.

Community members also allege that
company representatives have unduly
pressured them to endorse the project
and to allow OceanaGold access to their
land. They also assert that the company
has incited an adversarial atmosphere to
fuel community division over the project, in
an attempt to force their approval. During
the Mining Ombudsman investigations,
community members furnished documents
demonstrating the strong-arm tactics of the
company’s lawyers. These tactics, which
include initiating legal proceedings against
illiterate farmers, require landholders to
relinquish land rights at prices unilaterally
determined by the company.

Not informed consent

It is evident from the Mining Ombudsman’s
investigation that the community lacks

clear and accessible information about

the impact all stages of the mine will have
on their community and livelihood. Even
community members who support the

mine are concerned about not knowing the
full extent of the impacts, are shocked by
photographs of open-pit mines and declare
they were not aware that their land might be
so drastically transformed.

Public misrepresentations that
relevant consents have been gained

Despite significant evidence to the contrary,
OceanaGold and its officers have stated,
without qualification, on several occasions
that the Didipio project has gained
community and barangay council approval.
These representations may mislead
potential investors and may be contrary to
Australian corporate law.

Recommendations

The report makes recommendations that
are intended to address the community
complaints as voiced through testimonies
and documentary evidence gathered during
the Mining Ombudsman'’s investigations. It
is recommended that OceanaGold:

1. Ensures its employees do not partake
in corrupt practices, or engage in
actions that involve intimidation,
violence or threats of violence. The
company should enquire into the
allegations of bribery and intimidation
and support an official investigation
into these allegations.

2. Ceases the Surface Rights
Acquisition process, which
community members find harassing
and intimidating and begins fair
negotiations with all residents
who indicate that they have been
pressured into providing access to
their land and/or selling their land.

3. Respects the authority of the current
Didipio Barangay Council and
the community to approve or
reject the proposed mine.

4. Provides communities with the
opportunity to give or deny their
free, prior and informed consent
consistent with forms of decision-
making acceptable to the community.
This means immediately recognising
their right to determine whether
the project proceeds to the next
phase of development.

5. Ensures as part of obtaining
community members’ free, prior and
informed consent that:

* community members have
access to comprehensive
information in an accessible
form and to independent legal
and technical advice;

» written information on all aspects
of the mine is easily available
in a range of appropriate and
accessible languages (including
the local lllocano language);.

* it develops and communicates a
relocation policy which does not
involve forced relocations;

» all documents (in English and
lllocano) are released to the
community and supporting non-
government organisations; and

» community members are fully
informed about the contents
of official documents before
signing them.

6. Supports independent social,
environmental and gender impact
assessments that provide an
accurate picture of all the project’s
likely impacts.

7. Ensures that tenant farmers and
those with houses on land that
they do not own will be adequately
compensated, given alternative
accommodation and supported
to gain secure access to land in a
place that is acceptable to them.

It is imperative that the company supports
processes agreed to by all parties to
resolve conflict, and respects the local
community’s authority to determine

its development objectives including,

if necessary, rejecting the project.
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Oxfam Australia is an independent, non-
government aid and development agency
and a member of the Oxfam International
confederation. For more than 50 years,

it has been a vehicle for Australians to

help others to build a fairer and more
sustainable world by fighting global poverty

and injustice. The agency undertakes
long-term development projects, provides
humanitarian responses during disaster
and conflict, and advocates for policy and
practice changes that promote human
rights and justice.

Oxfam Australia takes a rights-based
approach to its work. This reflects the view
that poverty and suffering are primarily
caused and perpetuated by injustice
between and within nations, resulting in the
exploitation and oppression of vulnerable
people. Such injustice and suffering are
neither natural nor inevitable; they result
from systems based on injustice, inequality
and discrimination and from the violation of
human rights by those with greater access
to power.

The agency is not opposed to mining but
believes it must be done in accordance
with rights codified under the international
human rights system, including the

right that indigenous peoples and local
community members have to determine
their development and give or withhold
free, prior and informed consent to mining
activities. Oxfam Australia believes that

private sector investment can be a driver
of economic growth and poverty reduction,
provided appropriate regulations and
controls exist. However, without adherence
to human rights standards, mining can
cause the loss of land and livelihoods,
degradation of land and waterways, and
increased violence and conflict. The most
vulnerable or marginalised members of
communities — such as women, children
and indigenous people — tend to be most
excluded from the economic benefits of
mining, and tend to bear the brunt of its
negative social and environmental impacts.

Oxfam Australia speaks in its own voice.
It does not assume a mandate to speak
on behalf of others, but aims to facilitate
local and indigenous communities to
speak for themselves.

The Mining Ombudsman project

In the past few decades, the Australian
mining industry has become more

active in developing countries where it is
increasingly affecting poor and vulnerable
communities. Many communities have
complained of human rights abuses and
environmental degradation caused by, or
on behalf of, Australian mining companies.
Many of these communities find that
companies disregard their concerns,
while the State often provides no effective
institution where they can go for fair and
equitable redress. Lack of access to

an independent complaints mechanism
sometimes leads to costly legal actions

or violent confrontations.

In February 2000, Oxfam Australia
established a Mining Ombudsman to:

» support and help women and men
from local and indigenous communities
affected by mining, whose basic
human rights may be compromised
by the operations of Australian
mining companies;

.

help those local women and men to
understand and defend their rights
under international law;

 help ensure that the Australian mining
industry operates in such a way that the
rights of women and men from local
communities affected by mining are
better protected;

demonstrate the need for an
official complaints mechanism
within Australia; and

demonstrate the need for enforceable,
transparent and binding extraterritorial
controls that would require Australian
mining companies to adhere to universal
human rights standards wherever

they operate.

6 Mining Ombudsman case report: Didipio gold and copper mine

The Mining Ombudsman receives
complaints through Oxfam Australia
networks throughout the world. The
Mining Ombudsman checks all claims
through site investigations, a process
involving extensive interviews with local
men, women and youth, civil society
organisations and, where possible,
government and company officials.

The Mining Ombudsman then produces

an investigation report that is sent to all
stakeholders for comment and action, and
undertakes on-site progress evaluations
every 18 months to two years. It is not

the Mining Ombudsman’s role to judge
individual mining projects, but rather to

try to ensure that companies treat local
communities in a fair and equitable manner,
respecting the human rights of local women
and men.

More detailed information about a
framework for a complaints mechanism
and the Mining Ombusdman
investigation process can be found at:
www.oxfam.org.au/campaigns/mining



The Mining Ombudsman process

MINING OMBUDSMAN (MO) RECEIVES COMPLAINT

Either from members of a community, their local
representatives or a community support organisation about
the operations of an Australian-listed mining company.

l

i

If new

MO ASSESSES INITIAL CLAIM €

By examining any documentation,
discussing the claim with individuals and

organisations and conducting initial research. _—
Insufficient
evidence
to pursue
Initial claim appears to warrant further investigation claims
Conducting interviews with community men and women,
local leaders and where possible, government authorities,
company representatives and mine staff. The MO also
examines and documents any physical evidence and
evaluates existing documentation including doctors’
reports, previous inquiries and scientific evidence that
may substantiate complaints.
Company
J/ does not
respond or
validity of
After appropriate consultation with the community grievances

and community support groups, the MO makes formal
contact with the mining company, highlighting the
concerns raised and requesting remedial action.

—

Company responds constructively to community grievances

l !l

COMMUNITY REQUESTS
A DIALOGUE PROCESS

Company responds constructively

l

MO INITITATES PROCESS

COMMUNITY REQUESTS
ACCOUNTABILITY FR(OM COMPANY

BETWEEN PARTIES TO ADDRESS
COMMUNITY REQUESTS

Company does not
respond constructively

- |

Communities are recompensed
by the company or/and the dialogue
process begins between the
communities and the company to
discuss and address grievances.

Company responds constructively

l

MO MONITORS
ONGOING PROCESS

Ensuring that the voices of the
community are fully represented and
monitoring any remedial action by the

company. This may include further site
investigations and evidence gathering.

 —

emerges

MO MONITORS SITUATION

MO does not conduct a site investigation, but continues to monitor situation
for possible future investigation, keeping the community and company
informed or informing a more appropriate organisation to monitor situation.

e Bl VIO CONTINUES TO GATHER EVIDENCE AND CONTACT MINING COMPANY

Undertaking further research to bolster community grievances
using methods such as scientific testing and expert analysis.

MO DOCUMENTS AND PUBLISHES
GRIEVANCES AND COMPANY RESPONSES

MO publishes community complaints and,
where possible, the mining company’s response
in Case Reports and the Mining Ombudsman
Annual Report. These are widely distributed.

Company
does not
adequately
address
grievances

MO GENERATES MEDIA INTEREST,
CAMPAIGNING AND LOBBYING.

Following further unsuccessful
attempts to engage with the company,
the MO contacts the international
media and generates pressure
via popular campaigning with the
public and partner organisations.
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Didipio case investigation
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Mine operator: Australasian Philippines
Mining Inc (APMI), a wholly-owned
subsidiary of OceanaGold Limited.
OceanaGold has a 92% interest

in the project.

Resources: Gold and copper.

Mine location: Barangay Didipio, Kasibu
municipality, Nueva Vizcaya province, North
Central Luzon, Philippines.

Project stage: Exploration completed but
the project has not yet proceeded to the
construction and operations stage.

1989:
Climax Mining begins sampling in the
Didipio Valley.

1992:
Climax Mining begins exploration in the
Didipio Valley.

March 1994:
Climax Mining discovers gold and copper.

June 1994:

President Ramos grants the first Financial
or Technical Assistance Agreement (FTAA)
in the Philippines to Climax Mining. The
company gains the right to explore for

up to 50 years* and the potential for 100%
foreign ownership.

28 June 1999:

Didipio Barangay Council enters into a
Memorandum of Agreement (MoA) with
Climax Mining, despite the opposition of
many community members.

16 July 1999:

The local community establishes the Didipio
Earth Savers’ Multi-Purpose Association
(DESAMA), a group opposed to mining in
Didipio, and begins the “Power of People’s
Initiative” to obtain a referendum on the
proposed mining activities.

August 1999:

The Department of Energy and
Natural Resources (DENR) issues an
Environmental Compliance Certificate
(ECC) to Climax Mining.

19 October 1999:

DESAMA collects 109 signatures for

a People’s Initiative® petition asking
the Commission of Elections to hold

a referendum among the people as to
whether they are in favour of the mine.

Opposite: A community member expresses his opposition
to the mine and demands that the mining company listen
to the views of the local community

Photo: Jason McLeod/OxfamAUS.

Exploration in other areas included as part
of the Financial or Technical Assistance
Agreement (FTAA) continues.

Affected communities: Ifugao, llongot,
Kalanguya, Ibaloi, Tagalog, lllocano and
other Visavan settlers.

Community groups: Didipio Earth Savers’
Multi-Purpose Association (DESAMA).

Community support groups: Diocesan
Social Action Center; Task Force Detainees
of the Philippines; Legal Rights and Natural
Resources Center-Kasama sa Kalikasan

(LRC-KSK/Friends of the Earth Philippines).

27 August 2000:

The Regional Development Council (RDC)
denies a Climax Mining request to certify
that the project conforms to the Regional
Physical Framework plan of Region Il.

27 October 2000:
DENR declares the project “closed to any
form of mining”.

11 October 2001:

DENR suspends the FTAA, stating that
the project is not socially acceptable.6
Climax Mining maintains a presence
at the mine camp.

17 December 2001:
The second MoA is signed — community
members say that they did not give their

informed consent to the signing of the MoA.

May 2002:

The Oxfam Australia Mining Ombudsman
attends the National Meeting of
Mine-Affected Communities in

Baguio City, Philippines.

12 June 2002:
The Mining Ombudsman is approached by
members of the Didipio community to take
up their case.

6 August 2002:

Didipio council elections run on pro-mining
and anti-mining platforms result in the
election of five anti-mining councillors out
of seven. The first order of business of

the newly-elected council is to revoke the
barangay’s consent to the MoA.

September 2002:

The Mining Ombudsman conducts an
investigation in Didipio, interviewing local
women, men, local government and
community relations officials, local mine

staff and community group representatives.

A public meeting is held with more than
70 community members in attendance.

The Philippines

4 November 2002:

The Oxfam Australia Mining Ombudsman
Annual Report 2002 is published with a
preliminary report on the Didipio case.

11 November 2002:

The municipal council of Kasibu formally
denies the petition for the endorsement of
mining activities by the former council in its
Resolution No. 156, S 2002.

18 December 2002:

The Mining Ombudsman writes to Climax
Mining with the findings of the case
investigation. The company does not reply.

5 March 2003:

The Mining Ombudsman writes to Climax
Mining for a second time and again there
is no reply.

16 April 2003:
Climax Mining appoints a new Managing
Director and Chief Executive Officer.

6 May 2003:

DESAMA joins together with other civil
society groups in filing a petition in the
Supreme Court. The petition challenges
the legality of Climax Mining’s FTAA for
Didipio and calls for its cancellation.

16 June 2003:

The Mining Ombudsman writes to the new
Chief Executive Officer of Climax Mining to
request a response to the findings of the
case investigation and the concerns of the
communities. The company does not reply.

September 2003:

The Oxfam Australia Mining Ombudsman
Annual Report 2003 is published with a full
report on the Didipio case.

27 January 2004:

A Supreme Court ruling disallows 100%
foreign ownership of large-scale mining
projects in the case of Western Mining
Corporation’s FTAA, with implications for
Climax Mining’s FTAA yet to be decided
by the courts.

6 August 2004:
DENR grants Climax Mining an ECC.
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1 December 2004:

The Supreme Court of the Philippines
reverses its 27 January ruling that
Western Mining Corporation’s FTAA is
unconstitutional. The court declares by

a vote of ten to four with one abstention,
that certain sections of the Philippines
Mining Act of 1995 pertaining to the FTAA
are valid and constitutional. The status of
Climax Mining’s FTAA is still legal and valid.
However, DESAMASs lawyers emphasise
that the court has not yet ruled on Climax
Mining’s FTAA.

14 January 2005:

DENR grants Climax Mining an
Environmental Protection and Enhancement
Programme (EPEP).

20 January 2005:

Community support group LRC-KSK/
Friends of the Earth Philippines files a
motion for reconsideration of the Western
Mining Corporation FTAA case.

1 February 2005:

24 Barangay captains from the association
of barangay captains in the municipality

of Kasibu pass a joint resolution rejecting
any large-scale mining operation in Kasibu,
Nueva Vizcaya.

2 February 2005:

Bishop Ramon Villena of Bayombong, the
capital of Nueva Vizcaya province, calls for
a 50-year moratorium on mining.

23 February 2005:

A consultant appointed by the Mining
Ombudsman returns to Didipio to carry
out a second investigation. Interviews

are conducted with the community and
Climax Mining staff. Two public meetings
are convened, the first with 157 community
members who oppose mining, the second
with approximately 80 members who
support mining.

1 March 2005:

The Mining Ombudsman writes to
Climax Mining in Manila to request a
number of documents in English and
the lllocano language, including a copy
of the Environmental Impact Statement
(EIS); copies of documents relating to
due process; copies of the two MoAs;
and copies of documents showing
environmental and social assessments
undertaken by Climax Mining and its
contractors for the Didipio project. The
company did not provide these documents.

23 August 2005:

The Philippine Government approves
Climax Mining’s FTAA for Didipio, giving the
company permission to start operations.
As at the date of publication of this report,
Australasian Philippines Mining Inc (APMI)
is expected to begin production by the
beginning of 2009.°

8 March 2006:

The community of Barangay Didipio,
Kasibu, Nueva Vizcaya, filed a Petition

for Mandamus against the DENR, Climax
Mining and the company’s transferee, APMI,
to force the department to cancel the ECC
issued to Climax Mining/APMI and prevent
the implementation of an invalid ECC.

30 March 2006:

The Supreme Court of the Philippines
upholds the constitutionality of the Mining
Act 1995, which allows 100% foreign
ownership of mining projects.

24 April 2006:

DESAMA files a motion for reconsideration,
urging the Supreme Court to set aside its
30 March decision.

11 July 2006:

Climax Mining and Oceana Gold Limited
(a company listed on the Australian and
New Zealand stock exchanges) announce
a merger by scheme of arrangement.

5 October 2006:

DESAMASs legal action to have the DENR
cancel Climax Mining’s ECC is dismissed
by the Regional Trial Court as it failed

to exhaust administrative remedies
against APMI.10

6 November 2006:

The merger between Climax Mining
and Oceana Gold Limited is completed
with the company assuming the name
of OceanaGold.

15 November 2006:
The Mining Ombudsman sends a draft copy
of this report to OceanaGold.
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17 November 2006:

The Mining Ombudsman meets with
OceanaGold Chief Executive Officer
Stephen Orr requesting a substantive
response to grievances in this report and

a commitment to obtaining the free, prior
and informed consent of the community.
Mr Orr states that in his view, many of the
grievances relating to Climax Mining may
be valid. He further states that the project
cannot be viable without the support of the
community. However, he indicates that the
company has “bet the bank on this project”
and intends to proceed.

6 December 2006:

OceanaGold responds with a brief

letter that does not address the specific
grievances discussed in this report and in
the meeting with Mr Orr.

December 2006:

In a telephone conversation between Mr Orr
and the Mining Ombudsman, Mr Orr stated
that the company had recently signed a
new MoA “with the council”.

2-6 March 2007:

The Mining Ombudsman undertakes a
follow-up field visit to Didipio to determine
the current status of grievances and verify
whether an MoA has been signed with the
barangay council.

14 March 2007:

During an Extraordinary General Meeting
of shareholders on 14 March 2007, a
proxy for Oxfam Australia queries whether
OceanaGold has in fact signed an MOA
with the duly-elected barangay council and
is given the response that there is no doubt
that the the barangay council signed the
MoA.

28 March 2007:

The Mining Ombudsman writes to
OceanaGold with results of the visit,
highlighting that the the barangay council
has not signed the MoA and that community
members have raised serious new
allegations against the company.

8 June 2007:

Didipio Barangay Council passes
Resolution No. 07, 2007 denouncing the
MoA entered into between APMI and the
“Didipio Community Negotiating Panel”,
which is not a part of, or recognised by,
the legitimate Barangay Council of Didipio.



About Didipio

The Barangay of Didipio is located in a
remote and mountainous area of Nueva
Vizcaya in the Cagayan Valley, in North
Luzon, the Philippines. Didipio sits at a high
point in the Addalam River watershed area,
which encompasses large tracts of the
Nueva Vizcaya province and parts of the
adjacent Quirino province. Barangay Didipio
is a small and isolated rural district made
up of nine sitios (smaller villages) scattered
around the valley. These sitios are known
as Upper and Lower Dinaoyan, Ancabo,
Verona, Waterfalls, Dagupan, Bacbacan,
Surong, Camgat and Didipio proper.11

Almost all members of the Didipio
community depend on land for subsistence.
Some community members derive income
from farming, with many growing citrus crop
plantations which rely on the availability

of clean water from the Addalam River
watershed area.

About OceanaGold

OceanaGold (formerly Climax Mining) is a
publicly-listed Australian company engaged
in exploration and the development and
operation of gold and other mineral mining
activities. It has interests in New Zealand
and the Philippines and has been active in
Didipio since 1989.

In 1994, the company was granted the
first Financial or Technical Assistance
Agreement (FTAA) in the Philippines

for 37,000 hectares located in the Nueva
Vizcaya and Quirino provinces.12 This
FTAA has since been revised to cover
an area of 21,465 hectares.'® The FTAA
is a contract specifically for large-scale
mining operations. It allows the entry

of foreign-owned mining corporations.
The agreement has a term of 253/ears,
renewable for another 25 years,1 and
includes a gold and copper discovery
at Didipio, referred to as “Dinkidi”

by OceanaGold. Since the FTAAs
re-approval in August 2005 by the
Philippine Government, OceanaGold
anticipates that its wholly-owned
subsidiary, Australasian Philippines
Mining Inc (APMI), will begin production
by the beginning of 2009.'®

The

Philippines

Australia X

On 9 February 2006, OceanaGold
announced the placement of 81.3 million
ordinary shares at 23 cents per share to
raise AUD $18.7 million.'® These funds

will enable the company to complete the
pre-development phase of the Dinkidi
project at Didipio.17 On 11 April 2006, the
company announced the appointment of
ANZ Investment Bank as the lead arranger
of debt financing for the mining project at
Didipio."® In December 2006, OceanaGold
raised AUD $140 million of committed
financing to fund project developments in
the Philippines and New Zealand.

OceanaGold plans to operate the Dinkidi
mine for 15 years. It is estimated that 2.5
million tonnes of ore will be extracted
per annum.'® OceanaGold indicates
that the initial capital investment required
for this project will be US $66.3 million
(AUD $85 million).?°

The Mining Ombudsman and Didipio

During the May 2002 Philippine National
Conference on Mining, the Oxfam Australia
Mining Ombudsman met with women and
men from Didipio.2" On 12 June 2002,

the Didipio Earth Savers’ Multi-Purpose
Association (DESAMA) requested that

the Mining Ombudsman take up its case
and in September 2002, the Mining
Ombudsman conducted an investigation in
Didipio. A preliminary report of the Mining
Ombudsman’s findings was printed in the
Mining Ombudsman Annual Report 2002,
with the final report published in the Mining
Ombudsman Annual Report 2003. Both
reports are available at
www.oxfam.org.au/campaigns/mining

In February 2005, an investigator appointed
by the Mining Ombudsman travelled to
Didipio to follow up the case and report
on what had happened since 2002. He
conducted interviews with community
women and men, community support
groups and mine staff and consulted with
community members for and against the
mining development. Two public meetings
were convened, one attended by 157
community members who opposed the
mine, the other by about 80 community
members who supported the mine.

In March 2007, the Mining Ombudsman
conducted a further follow-up investigation
to determine whether there had been

any substantial change in the level of
community support or opposition to the
project since the merger of OceanaGold
and Climax Mining, and to determine
whether community grievances raised

in the draft of this report had been
addressed. The Mining Ombudsman
conducted interviews with Didipio Barangay
Council members, APMI management,
organisations and individuals supportive
of the mining project, organisations and
residents opposed to the mining project
(including a meeting of approximately 80
residents and four representatives from a
neighbouring barangay that will also be
affected by the mine), residents who are
being approached by the company to sell
their land, and small-scale miners who have
arrived in Didipio over the past 12 months.

This report is based on these field
investigations and additional research.
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Community views

The proposed mine has opened debate
within the Didipio community about the
definition and consequences of different
forms of development. All members of

the community who spoke to the Mining
Ombudsman have expressed their desire
for development. But views on how to
achieve this development are strongly
divided. Many want to ensure that they

can continue to use their land as a source
of food and income while others regard the
proposed mine as a source of employment
and infrastructure development.
Consequently, support for the proposed
mine is split within the Didipio community.

Some community members believe

that OceanaGold is a socially and
environmentally responsible mining
company, committed to sustainable
development. They assert that the positive
economic spin-offs from mine development
could be a driver for economic development
in the community. They spoke of how they
have either received work from the mine
(such as the construction of roads and
bunk-houses) or directly benefited from
OceanaGold’s presence through leasing
their land to the company.

Community members in favour of the mine
describe how OceanaGold has provided
infrastructure including dirt roads, a health
clinic and improvements to the local school.
They believe that OceanaGold will spend
more money on developing public utilities,
such as education, healthcare and public
roads. However, others express concern
about becoming dependent on a foreign
company to provide these services, as they
believe this is the role of the government.

Even members of the community who
support mining report that they are
concerned that the company’s presence

is a source of division. “Before the mining
company came, there was unity in the
community,” community member Simeon
Ananayo says.22 OceanaGold’s community
relations officer reports that the “issue of
mining has caused many divisions in the
community and | hope there can be greater
understanding between the two sides.

Itis very hard because our principles
divide us”. 2 Community members
supportive of the mine’s development still
wish to ensure protection of their heritage
and indigenous culture.

Kagawad Roldan Cut-ing, community member.

Community members opposed to the
proposed mine emphasise that they are
not anti-development. “We also want a
road, health and education services and
other things,” community leader Kagawad
Roldan Cut-ing says. They object to the
OceanaGold project being promoted

and justified in the name of development
because they strongly believe it will
undermine their own “life project” — the
determination of indigenous people to
define their own identity and culture.

As such, they are arguing for an indigenous
view of development that integrates all
aspects of their life, including culture

and their relationships with the land

and one another.
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Community members speak of a deep
attachment to land in Didipio. While not

all of the community derives income from
farming, virtually everyone in Didipio
depends on the land for sustenance.

Aside from meeting their basic needs,
many farmers are planting citrus crops
and favour long-term sustainable
economic development through citrus crop
plantations. These farmers argue citrus
growing can be passed on to their children
and grandchildren, whereas, based on
other experiences in the Philippines, a mine
and its money may be gone in a generation
or less. Tenant farmers express concern
that their rights would not be respected in
the development of a mine and that their
ability to make a sustainable livelihood
would be jeopardised.




The proposed development comprises both
open cut mining and underground sub-level
caving operations. The Mining Ombudsman
investigation consulted with many farmers,
all of whom expressed deep concern that
the mine would disturb the soil, pollute or
dry up the water, and threaten their health,
their livelihoods and the ecosystem. By
contrast, members of the community
supportive of the mine were surprisingly
uninformed about the limited potential to
return the land scheduled to be part of the
open pit to agricultural use.

Those who oppose the mine are sceptical
as to whether any net economic benefits
will flow to the community. They refer to
their experiences on field trips to visit other
mines in the neighbouring province of
Benguet and on Marinduque Island. They
point out that other communities that have
experienced mining have not benefited.
Indeed, they suggest that many are now
worse off.

Those opposed to the mine told the Mining
Ombudsman investigation that OceanaGold
has disregarded widespread opposition to
the project and undermined the authority
of the Barangay council which opposes
the mine.

Above: A community member points to the “Dinkidi” hill
which OceanaGold intends to mine despite widespread
community opposition.

Opposite: Local community members pack citrus fruit for
sale, in Bayombong, Nueva Vizcaya.

Photos: Shanta Martin/OxfamAUS.

OceanaGold’s view

OceanaGold argues that it should be given
a chance to show that it takes social and
environmental responsibility seriously.24 The
company maintains that it is being tainted
by other less scrupulous companies in the
Philippines, which it readily acknowledges
have left a legacy of environmental
destruction, poverty and social conflict.
The company claims that it is different from
other mining companies in the Philippines
because it has a comprehensive program
of community development that will benefit
Didipio, and that it will use the latest
technology and world’s best practice to
extract the ore body.

OceanaGold’s Community Development
Supervisor Esmeraldo Carpio, says that

“if the company’s operations do result in
environmental or social problems, then
there is a contingency liability rehabilitation
fund set up”. However, Mr Carpio noted
that he does not foresee this happening
because of the mitigating measures put

in place.

It is understood that the company has

set aside US $6-8 million (AUD $7.7-10
million) in case of environmental and social
disasters, as mandated by Philippine law,
although company representatives question
whether this is enough.

OceanaGold has conducted information,
education and communication (IEC)
campaigns in the surrounding sitios and
further afield. In so doing, the company
has employed local residents to conduct
these campaigns in an effort to consolidate
community support. OceanaGold
community relations officers told the
Mining Ombudsman that company staff
who conduct the campaigns provide a
complete and comprehensive overview of
the projeot.26 They also report — and the
amended environmental impact statement
(EIS) states?” — that written information in
lllocano language on the various aspects
of the mine is readily available.

Antonio Dincog, Didipio Barangay Captain.
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There are several significant grievances that
community members have communicated
to the Mining Ombudsman. These include:

« allegations that the company has
not presented information about the
proposed impacts of the mine in an
accessible way or language, including
failing to explain technical aspects
of the proposed mine in an easily
understood form;

« the relevant council (Barangay Didipio
Council), authorised by the Philippine
Government, has not given its consent
to mine operations going ahead,;

» complaints that community members
are being forced to sell their lands
or provide access to the company to
use their lands at a price unilaterally
determined by the company;

« allegations that they have not been
given information about proposed
relocations; and

« allegations that they have not been given
adequate and accessible information
about the potential environmental impacts
of the proposed mine.

Many of these grievances can be
attributed to the failure of the company
to obtain the community’s free, prior
and informed consent consistent with
both indigenous practices and local
decision-making processes.

Philippine law requires that free, prior and
informed consent of indigenous people

is sought and obtained for any activity
undertaken in their ancestral lands and
territories. The Philippine Government does
not consider that free, prior and informed
consent is relevant in the case of the
Didipio community because, while they

are indigenous, the community members
are not indigenous to the area. Those who
are indigenous to the area are the Bokolot
people who no longer live in great numbers
in Didipio.28 The narrow interpretation of
free, prior and informed consent to exclude
indigenous peoples who have moved onto
land with the consent of traditional owners
is arguably inconsistent with international
legal principles. In any event, good
business practice would recognise the
need for obtaining the free, prior

and informed consent of all people
occupying land.

The Dinaoyan valley where OceanaGold
intends to build a tailings dam for the mine.

Photo: Jason McLeod/OxfamAUS.
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Oxfam Australia, and indeed many

other international agencies and bodies,
considers that free, prior and informed
consent must be gained from a community
affected by a mining project regardless

of whether they are indigenous or non-
indigenous to the area. It is important to
recognise, however, that indigenous people
may have particular consent processes
outside of recognised state processes.
The Didipio community comprises various
groups of indigenous people that have
migrated within the Philippines to the
Didipio area. To maximise community
cohesion, the consent processes of these
people should also be respected in addition
to the formal political processes required
under national and local law.

The following grievances raised by
community members opposed to the
proposed mine (and in some cases who are
supportive of the mine) demonstrate that
the free, prior and informed consent of the
Didipio community has not been gained.



Disagreements over whether the mine
should go ahead are causing community
discord on a number of levels — within
families, among different sectors of the
community, and between the community
and the company. The community discord is
a source of deep pain, with both pro-mining
and anti-mining community members visibly
distressed as they talked about the effect
the proposed mine has already had on
community relations.

Community members report that divisions
are affecting the practices, traditions and
customs which have shaped indigenous
culture in Didipio. Many people shared how,
in the past, there was a spirit of mutual aid.

The Didipio community has worked to
insulate and inoculate itself against social
problems that afflict urban areas and

is proud of its safe and “clean living”
reputation. For example, the community
recently initiated a ban on the sale of
liquor. Many people are concerned that

if mining goes ahead, in-migration may
lead to alcoholism, prostitution, HIV and
AIDS, violence, gambling and other social
problems. OceanaGold’s amended EIS
indicates that Didipio’s population will
double during the project’s construction
phase (see discussion p 30), potentially
leading to social problems, but does not
address how these problems might be
prevented. It remains unclear what
polices the company has in place to
protect the Didipio community from

these potential problems.

Community members with opposing views
on the mine development have not been
able to meet to resolve conflicts or make
community decisions as relationships
between the two sides have deteriorated.
Barangay Captain Antonio Dincog asks:

“What is the meaning of development if
there is no unity? The first thing for us to
develop in Didipio is the unity. Even if a
person is very rich, but there is no unity,
then that is not development. »32

Above right: Lorenzo Pulido.
Photo: Jason McLeod/OxfamAUS.

Lorenzo Pulido, resident of Bacbacan sitio, Didipio.

Jose Bahag, local school teacher.

Oxfam Australia
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Community member, name withheld.

OceanaGold intends to relocate people
living in sitios Dinaoyan, Bacbacan and
Dagupan, 33 as well as most residents
in Central Didipio who live close to the
operations area.

Residents are concerned that they lack
information about proposed relocations,
and note that previous plans for relocations
were abandoned when it became apparent
that there were already people living at

the proposed relocation site.3® Although
the amended EIS clearly indicates that
relocations will be required for the project
to |oro<:eed,3 as yet, the company

has not communicated specific plans

for relocations.

If residents are to be relocated,
the company is suggesting three
broad options:

1. Residents can look for an alternative site
and the company will arrange a land
swap if that is suitable with the owner
of the land.

2. Residents can sell their land and choose
what to do with the money.

3. Residents can rent their land to the
company; following mine closure and
rehabilitation, the company will give their
land back.

In addition, the company will provide
educational assistance to land owners with
children in school and guarantee that one
person per family unit will be employed by
the company.

Although a number of residents report that
they are willing to be relocated, there are
many residents who are adamant that they
do not want to move. They cite attachment
to land, a desire to continue farming, and
community and cultural continuity as their
reasons for wanting to stay.

The company is proposing relocation and
compensation on a case-by-case basis and
through individual negotiation.39 However,
residents report that they are considering
collective negotiation to secure better

compensation packages. According

to those who have been offered
compensation, the company was offering
80,000 pesos (USD $1,600 or AUD $2,050)
per hectare of improved land and a lesser
amount is reportedly being offered for
unimproved land. 40 This amount has since
been revised. During interviews with APMI
management on 5 March 2007, company
personnel explained that the company
offers a “standard fixed rate” of 200,000
pesos per hectare. Beyond that, the
company makes unilateral decisions to vary
certain terms of the offer according to their
own assessments.

Those who have been asked to sell their
land claim that these amounts are not
enough to buy land elsewhere and do

not leave enough money to build a house.
Those who have rejected the offer point out
that if they keep farming, they can sell their
rice harvest twice a year, at a profit of at

Antonio Dincog,
Barangay Didipio Captain.
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Barangay Councillor Kagawad Peter Duyapat says,
“OceanaGold has offered to relocate people to a site
the community has never heard of or seen... people
do not want to leave their lifestyle in Didipio.”

Photo: Ingrid McDonald/OxfamAUS.



Jose Tuccad stands in front of land that OceanaGold wants to acquire throughs its Surface Rights Acquisition process. Mr Tuccad says
he used to support the mine project but now that he has received legal documents to force him to sell, he no longer wants the mine.

Photo: Shanta Martin/OxfamAUS.

least 130,000 pesos (USD $2,600 or

AUD $3,335) per cultivated hectare per
year.” This amount does not include
revenue from ginger or citrus crops which
are still in their early stages. Community
members question whether they can pursue
their agricultural development objectives
when the proposed mine will be located on
or very close to their land.

In regard to the proposed tailings dam in
the Dinaoyan Valley, company employees
maintain that “even if one landowner

does not want to sell their land in the area
where the tailings dam is;roposed, the
mine will not go ahead.”* On 24 February
2005, at a public meeting in Didipio with
community members supportive of mining,
OceanaGold Community Development
Supervisor Esmeraldo Carpio backed

up that statement with the pledge that

the company will not pursue the project

if any one of the residents in the area
proposed for the tailings dam does not
want to sell their land. "If the tailings dam
is rejected, the company will wait,” Mr
Carpio said. However, OceanaGold has
already undertaken construction of camp
sites and expects to begin production by
the beginning of 2009.* This begs the
question — what does the company intend
to do if residents in the Dinaoyan refuse to
move off their land? Moreover, the assertion
that the company will wait is inconsistent
with the recent experience of community
women and men who allege they are
being forced to sell their land.

Oxfam Australia



3.1 Allegations of intimidation
and harassment

Community members have raised very
serious grievances against a company-
employed legal team that uses allegedly
intimidating tactics to acquire their lands.
Many people reported that they are being
pressured to sell their lands at company-
determined prices. Some of those reporting
these activities were pro-mining community
members who are confused that the
company should be taking such a forceful
approach, with many stating that they find
the process unfair.

According to company management,

APMI has recently employed a husband
and wife legal team (Jem and July Agpoa)
to conduct a Surface Rights Acquisition
(SRA) process. According to Mine Site
Construction Manager Mr Art Ranin, this
team was hired because of their successful
tactics when employed by the Australian
owned Lafayette Mine at Rapu Rapu.

The team reports to the APMI Management
Board, which consists of Mr Joey Leviste
(APMI Chairman), Mr Albert Brantley
(APMI President), Mr Yulo Perez (General
Manager), Mr Mike Robins (Commercial
Vice President), and Mr Maya Manzanas
(Administrative Director).

Mr Ranin explained that under the SRA
process, the landholder is approached by
the legal team, which has a set formula
according to which it will make an offer

to buy the land. As referred to above, the
SRA process is based on a “standard
fixed rate” of 200,000 pesos per hectare.
Beyond that, the company may elect to
vary the terms of the offer depending

on whether the land is “forest land” or
“alienable and disposable land”. The
terms will differ depending on whether the
company deems the land to be “returnable”
after the mine’s closure. In a letter to the
Mining Ombudsman, OceanaGold later
stated that the rates vary depending on
land type, crops being cultivated, existing
dwellings and other structures on the

land. In their view, “the rates offered by the
Company are approximately 60% above
the rates recommended by the regional tax
office, to ensure that affected landowners
and occupants were compensated not
only for the value of the land and any
improvements, but also for the disruption
to their lives."*

According to the company’s management,
APMI does not revise its original offer if a
landholder rejects it. As APMI Provincial
Community Liaison Manager Mr Arnel
Arrojo stated, “We do not move from our
original offer because we must stick to the
classification.” Similarly, by letter dated 26
April 2007, in response to concerns raised
by the Mining Ombudsman, OceanaGold
stated that “the Company discontinues
negotiations when landowners refuse to
accept the above-market compensation
that we offer”. Instead of entering into

a negotiation, the legal team therefore
insists that the offer must be accepted,
often allegedly representing that a failure
to accept will mean that the government
will assist the company to obtain the land
compulsorily and will pay even less.

Many community members stated that they
felt harassed by these approaches, with the
company representatives coming to their
houses almost every day. The situation has
become so common that last year members
of Didipio Earth Savers Multipurpose
Association (DESAMA) passed a resolution
stating they did not wish to sell their land
and requested that the company cease
coming to their land demanding that

they sell. The company has ignored

this resolution.

If, despite the persistent efforts of the
company, a landholder still rejects the offer
the legal team sends letters threatening

to start legal proceedings unless the
landholder accepts the offer. Finally, if a
landholder continues to reject the offer,

the legal team takes the matter before

an arbitration panel that may allow the
company to enter and use the land in
exchange for a Bond to Enter Private Land.
The Mining Ombudsman has obtained
copies of some of these letters and legal
documents, which are clearly dated since
OceanaGold’s merger with Climax.*®
Provincial Community Liaison Manager Mr
Arnel Arrojo referred to this Surface Rights
Acquisition process as a negotiation, yet
stated that the company does not shift from
its original offer. When asked how it is a
negotiation if the company does not move
from its original offer, Mr Arrojo was unable
to respond other than to say that “we keep
trying to convince people”.
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Community Relations Officer Mrs Simplicia
Ananayo stated, “If people do not want
us to do something, we will not insist.”*6
When asked how that statement fits with
the Surface Rights Acquisition process by
which the company is insisting on getting
access to land and which community
members stated included threatening
letters and intimidating behaviour, Mrs
Ananayo responded, “We respect your
rights, we respect what you say but we
also have the government, we have the
laws, so we have our legal counsel.” 47
Mrs Ananayo and Mr Arrojo agreed it is
confusing that the company is saying it
won't force people yet is doing so via

its lawyers.

For most Didipio residents these frequent
visits, letters, notices and legal processes
are harassing and intimidating. Even
residents who were previously supportive
of the mine complained about the SRA
process, with many reporting that as a
result of these intimidating tactics they no
longer support the project. Some residents,
who are illiterate, said they were asked

to sign for receipt of documents they
could not read. Most community members
who have been served with a notice to
attend the tribunal hearings do not have
the capacity to obtain legal advice or
representation and therefore are unable to
attend the hearings. Documents obtained
by the Mining Ombudsman demonstrate
that the arbitration panel invariably relies
on the company’s assessment to determine
the amount of money to be paid as a bond
for entry onto land.

For community members living on land
determined to be “forest land”, the situation
is even more precarious. “Forest land”
legally belongs to the government, however,
it is not uncommon to find areas that have
long been occupied and cultivated by
community members. OceanaGold’s

view is that:

“These inhabitants are illegal squatters
who are not paying taxes and are now
facing criminal prosecution due to their
unlawful occupation of public lands. ...
Despite their unlawful status, the Company
offered the same level of compensation

to these people as to those who hold

valid title so as not to disadvantage any
community member. 48



It appears that if these community
members do not accept the company’s
offer, the government helps the company
evict them. For example, documentation the
Mining Ombudsman has obtained shows
that one community member was served
with a Notice of Violation and Summons for
Unlawful Occupation of Forest Lands. The
notice was issued by the Department of
Environment and Natural Resources and
the Provincial Environment and Natural
Resources Office. Yet, a transcript of the
meeting to hear the matter shows that the
company lawyer appeared and stated that
the company would be filing a case.

Given the company'’s failure to enter into
bona fide negotiations and the intimidating
and harassing techniques being used in
the SRA process, it is clear that community
members are being forced to sell or provide
access to their lands at a price determined
by the company. Not surprisingly,
community members report that they

feel APMI and OceanaGold have abused
them and treated them unfairly .

OceanaGold responded to these concerns,
stating that it “rejects any claim of
intimidation or harassment. Oceana has
an established commitment to working
with the community, but recognises there
will be opposing views in such a diverse
community as exists in the Didipio Valley.
The company maintains that “there has
been no force exerted by the Company in
the process of Surface Rights Acquisition”.

»49

Bishop Ramon Villena of Nueva Vizcaya.

3.2 Allegations of military involvement

Some community members reported that
those serving the letters of demand have
occasionally been accompanied by armed
soldiers. There are allegedly two platoons
serving in the area. Many community
members state that the military have only
been present in Didipio since the company
started operations and are there at the
behest of the company. On 4 March 2007,
for example, community member Juanita
Cut-ing reported that two days earlier, two
military men came to her house, along with
a company representative and someone
claiming to be from the Department of
Environment and Natural Resources.

She said she found the behaviour of

the military personnel threatening.50

When questioned about military activities
endorsed or assisted by the company,
management deny that the military
accompany them or the legal team in
serving notices or entering community
members’ land. Mr Arnel did state, however,
that the security personnel hired by the
company include representatives from

the Kasibu police and may also include
ex-military. He also stated that the company
requests military accompaniment for
ex-patriot management personnel travelling
from Quirino to Didipio.

Juanita Cut-ing tells of her fears when armed soldiers
accompanied a company representative to her house.

Photo: Shanta Martin/OxfamAUS.

3.3 Other concerns about the land
acquisition process

Several people who had agreed to sell their
land to the company stated that they signed
an agreement under which their children
would be entitled to a scholarship. However,
they stated that they felt they would not be
able to insist on these scholarships being
fulfilled as the company had not given them
copies of the agreement.

Many community members also complained
that the company was not following through
on its representations when it came to
buying the land. One man, Mr Lopez
Dumalag, was told that if there were a grave
on the land, the company would remove

it and pay 10,000 pesos (AUD $256) for

the cost of reburial. He said that he still

had not received the money even thou%gh
the body was exhumed a month ago.5

Until he receives the money, the remains
must be kept in his house. Other residents
also complained that the company had

told them they would receive a payment if
they demolished buildings on their lands,
however, they have yet to be paid despite
the demolitions having been completed.

Many community members also allege
that the company has entered land
without obtaining appropriate approval.
The Captain of neighbouring Barangay
Alimit stated that the company was
purporting to construct a road and a
drainage tunnel without having sought
the permission from the Alimit Barangay
Council. The Captain said that despite
the council passing a resolution to stop
these activities being carried out without
permission, the company cleared grasses
in February 2007, again without seeking
the council’s permission.

Juanita Cut-ing, community member.
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Josephine Ansibey, OceanaGold Community Relations Officer.

Didipio community members opposed

to the mine are increasingly withdrawing
their cooperation from any activity
associated with the mining company.

The situation has now deteriorated to
almost total non-communication between
community members opposing the mine
and the company. OceanaGold Community
Development Supervisor Esmeraldo Carpio
commented on the community division,
admitting that “the main problem for the
mining company is that despite continuous
efforts we can’'t meet with the anti-mining
side.”53 Community members report that
the communication breakdown is the

result of a loss of trust and a lack of open
communication between the company and
the community. They see the company’s
previous declarations that the project had
the community’s support to be flawed and
misleading. Consequently, many community
members and the majority of the barangay
councillors state that they do not wish to
participate further in company initiatives.

OceanaGold contracted environmental
consultancy firm Gaia South Inc to prepare
an amended environmental impact
statement (EIS) necessary to obtain
Department of Environment and Natural
Resources clearance to proceed with the
project. As part of the EIS, Gaia South
assessed the social acceptability of the
project. In 2005, the Mining Ombudsman
obtained a copy of the amended EIs%*
and was concerned about how it
determined social acceptability.

In the amended EIS, Gaia South documents
how it used a variety of methods to
determine the social acceptability of the
mining project. These included, “scoping
sessions, [a] perception survey, focus
group discussions, intensive and on-going
information, education, and communication
(IEC) and [b] social preparation program
planned and being implemented by the
proponent.”55 The purpose of these
activities was “to provide opportunities to
the various stakeholders (those affected

by the project) to be heard and [to have]
their views taken into account.” Special
attention was given to the community
affected by the project.57

These environmental assessments are
undertaken in accordance with Philippine
legislation “to ensure that before decisions
are made, full consideration is given to [a
project’s] potential environmental effects,
both direct and indirect.”®

Gaia South was aware of significant
opposition to the mine and lists community
group DESAMA and the Barangay Didipio
Council in its report as stakeholders

that oppose the project.59 However, in a
discussion of its findings, Gaia South does
not list, does not discuss, and minimises
the depth and breadth of concerns of the
community group that refuse to accept the
mine. Given the widespread and public
opposition to the mine in Didipio, it is
troubling that these community concerns
were not given fuller consideration.

Gaia South selected 99 people from the
sitios of Didipio to take part in a survey.
Some community members allege that
this sample was heavily biased towards
those who support the project,61 resulting
in conclusions that do not represent the
broader community and are misleading.

Between 17 and 26 February 2004,

Gaia South conducted five focus group
discussions with Didipio residents. The
2005 Mining Ombudsman investigation
found that OceanaGold appears to have
established some of these focus groups
and minutes of the focus group discussions
contained in the appendix of the amended
EIS confirm this. Also, according to
documentation provided by Gaia South

in the amended EIS, several people who
attended the focus group discussions are
on OceanaGold’s payroll. Furthermore, it
appears that Gaia South had a significant
role in helping to establish at least one

of the community groups which support
the mine, the Didipio Multi-Purpose Co-
operative. In a copy of the minutes of the
focus group discussion with the Didipio
Multi-Purpose Co-operative, the Chair of the
Co-op, Efren Bulawan, (who at the time of
writing was on the payroll of OceanaGold)
expresses his “thanks with Gaia in
assisting them during the organisation and
formalization of the

Co-op in 1997.76%
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Gaia South also conducted a focus group
discussion with the pre-2002 barangay
officials sympathetic to the mine and

who signed the MoAs under contested
circumstances. However, it did not conduct
a focus group discussion with the current
barangay council — of which five out of
seven councillors oppose the project —

nor did it include the council in its interviews
with nine “key informants.”

Based on these five focus group
discussions and supplementary information,
including written letters signed by the office
bearers of each organisation, Gaia South
concludes that there is a high level of social
acceptability for the OceanaGold project.66

Opposite: Barangay Councillor Kagawad Peter Duyapat at
a community meeting called to discuss the proposed mine.

Photo: Shanta Martin/OxfamAUS.
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The “Dinkidi” hill with the Didipio River in the foreground.
Photo: Jason McLeod/OxfamAUS.
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An MoA usually forms the basis of
agreements made between a company and
elected representatives acting in good faith
on behalf of a community. An Environment
Compliance Certificate — a permit issued
by the Department of Environment and
Natural Resources for the company to
proceed on environmental grounds —

will generally be granted by the Philippine
Government on condition there is an
agreed MoA.

Representatives of Didipio Barangay
Council and OceanaGold have signed two
MoAs, authorising pre-mining activities to
occur at Didipio. The first agreement was
signed on 28 June 1999 however it lapsed
due to a failure of the company to obtain
all permissions needed for the mine to
proceed. A second MoA, known as the
pre-development MoA, was signed on 17
December 2001. As a result, OceanaGold
claims that the Dinkidi mine is acceptable
to the community.

However, the 2002, 2005 and 2007 Mining
Ombudsman investigations found that the
two MoAs signed by the previous barangay
council were rejected by a large proportion
of the population of Didipio who claim that
the MoAs do not represent the will of the
people. Many in the community dispute the
manner in which the MoAs were signed

by the former representatives of Barangay
Didipio, alleging that the elected officials
acted in their own interests for material
gain and contrary to the interests of the
community. Community members and one
of the barangay councillors during that time
allege that the company was paying the
councillors. They also explain that those
who signed the MoA acted contrary to a
community assembly in which community
members expressed their opposition to the
mine project and asked the councillors not
to sign. Discontent with these officials was
reflected in the 2002 election results, where
five of seven elected officials had run for
office on the basis of their opposition to
the proposed mine.



In December 2006, the Chief Executive
Officer of OceanaGold informed the Mining
Ombudsman that the company had signed
a new MoA with the Barangay Council.
OceanaGold repeated this assertion to
shareholders during an Extraordinary
General Meeting on 14 March 2007.

During the investigation from 2 to 6

March 2007, the Mining Ombudsman
interviewed the members of the Barangay
Council and obtained from APMI a copy

of a document entitled Memorandum of
Agreement, dated 2 December 2006. This
MoA document provides for the company
to pay 250,000 pesos (AUD $6,400)

per month for development projects in
exchange for those signing the MoA to bind
themselves to “guarantee full endorsement
of the Didipio Gold Copper Project and its
exploration activities within the Barangay
Didipio”. The document is clearly not
signed by the barangay council, a point
which was reiterated by a majority of the
Council. Rather, the MoA dated 2 December
2006 has been signed by 26 persons
purporting to represent 17 organisations

or sectors, collectively referred to as the
“Didipio Community Negotiating Panel”.
The great bulk of the signatories are
company employees, including two pro-
mining barangay councillors. One of these
councillors is Kagawad Henry Guay, a
barangay councillor who under the annex
to the MoA purports to represent the Didipio
Barangay councillors. Another councillor
and a council youth representative have
signed as ex-officio members. In interviews
with the two councillors, they acknowledged
that they acted without the consent and
authority of the Barangay Council when
they signed the MoA.67

The Barangay Council has repeatedly
declared its opposition to the mine project.
APMI management are well aware of
this opposition. In interviews with APMI
management on 5 March 2007, Mr Art
Ranin (Manager Site Construction),

Mr Arnel Arrojo (Manager Provincial
Community Liaison), and Mrs Simplicia
Ananayo (Community Relations Officer)
all stated that they know that the
Barangay Council does not support
the MoA. In their view, the councillors
that signed were not indicating that the
Council supported the project.

All of the other signatures on the MoA are
those of people purporting to represent
organisations or sectors. It appears that
these councillors were permitted to sign as
if they were representing the Council even
though management readily admit they
know the Barangay Council is opposed to
the project. It would therefore be misleading
to allege that a MoA signed by two
councillors represents the general support
of the Council. There is also a conflict of
interest as APMI's Community Relations
Office employs these two councillors.

The MoA also represents a disregard for
the Barangay Council’s proper processes,
which makes decisions by way of

majority vote.8

It should also be noted that the MoA was
not signed in Didipio, but rather, in a hotel in
Bayombong, a city several hours’ drive from
Didipio. It was therefore not open to Didipio
residents to attend or witness the signing.
There also appears to be an anomaly with
the document as it is accompanied by an
acknowledgement by a notary public that
changes the date on which he allegedly
witnesses the signatures to 31 January
2007 and the location to Makati City.

Community members opposed to the
mine allege that most of the organisations
signing the MoA were created by or with
the support of the company. They also state
that the membership of the organisations
is so intermingled that the same people
represent many organisations, giving the
illusion that there is broad support across
the entire community. When the Mining
Ombudsman raised this concern with one
of the company’s community relations
officers, it was affirmed that there is a lot
of crossover and that it would be possible
to meet with most of the organisations by
meeting with just a few people who are
members of each of the different groups.

The Mining Ombudsman raised detailed
concerns about the MoA with OceanaGold.
By letter dated 26 April 2007, OceanaGold
stated that:

“The Barangay Council has been
questioned by Didipio community members
recently because of the actions of some

of the incumbent members ... [and that a]
community committee, known as the Didipio
Community Negotiating Panel (“DCNP”),
has been formed largely at the request

of community members concerned at the
refusal of some members of the Barangay
Council to discuss Project matters.”

OceanaGold does not respond to the
allegation that most of the MoAs signatories
are company employees. The company
does state, however, that “[n]o Barangay
officials were paid to support the Project.
During previous exploration activity, Climax
provided jobs to local residents, some of
whom were also elected Barangay officials
... This practice continues today”.

OceanaGold also refers to community
projects it has undertaken under the MoA,
including four suspension bridges, irrigation
and water system improvements, a day care
centre and funding for scholarships.

The company “notes that the Barangay
Council has not opposed the investment

by the Company in these recent community
works programmes”.

On 7 June 2007, the Barangay Council
passed Resolution No. 07 of 2007 referring
to its previous resolutions rejecting the
project and denouncing the MoA entered
into between APMI and the “Didipio
Community Negotiating Panel”. The
resolution objects that the panel is neither
a part of nor recognised by the legitimate
Barangay Council of Didipio.
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During the 2002 and 2007 Mining
Ombudsman investigations, some
community members explained how the
company required them to sign attendance
forms at meetings. Some claimed they had
signed forms with a large blank space at
the top and that they thought false headings
were later added stating they supported

the project. Similarly, people described

how they were asked to sign a document
that was supposed to be a request for a
hanging bridge but, they claimed, the final
version of this document had additional
text stating that all signatories were in
favour of the mine. In yet another instance,
community members stated that documents
they had signed authorising improvements
to the local school were actually an
endorsement of the mine. These community
members told the Mining Ombudsman that
they believed that these attendance forms
had been used to illegitimately demonstrate
their consent for the project.

It appears that there is a lack of information
written in an accessible form that clearly
outlines various aspects of the project.
Community members and barangay
officials stated that they had not received
information in the lllocano language and
argue the lack of information prevents them
from being fully informed about the project.
The Mining Ombudsman investigations
found that many community members
believe that the whole truth about the
project, including its potential negative
effects, has not been fully presented. They
allege that the technical aspects have not
been explained, and that they do not have
access to independent information or legal
and technical representatives to help them
make informed decisions.

During the visit to Didipio in March 2007,
APMI provided the Mining Ombudsman with
copies of the signatures that the company
had allegedly gathered as part of the
social acceptability process. The 31-page
document dated 18 December 2003 is
behind a cover document entitled Proofs of
Project Acceptability. Ordinarily, one would
expect a petition to be printed in such a
manner that the header would be precisely
the same on each page. This 31-page
document, however, includes a header with
content and typesetting that changes from
page to page. This suggests it is possible
that a header may have been added after
the signatures were gathered. Testimony
from a community member, Lorenzo Pulido,
corroborates this view:

Another allegation is that company
employees have told people that if they
endorsed the project, then they would
receive work. However, based on the
company’s own labour requirements, set
out in the amended EIS, only 264 workers
will be employed from the local area®®
and most of these will be laid off once
the year-long construction phase ends.”®

During the Mining Ombudsman’s visit in
2007, it was apparent that many people,
particularly those who support the mine,
continue to be quite unaware of the mine’s
potential impacts. For example, one of the
barangay councillors supporting the mine
who requested his name not be published,
responded that he had “no idea” about
the potential impacts of the mine and said
that the company had not explained them
to him. When asked why he supported the
mine, he stated that he believed it would
bring jobs and scholarships and so long
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“We have been cheated. The company
called for meetings in different communities
... they would ask people to sign a sheet
for their attendance. But when the company
went to court in Manila, we found out that
the attendance sheets had actually been
approval forms for mining. The company
used the sheets to back up their project.

All those that signed the attendance forms
were really cheated.”

as he still had land to cultivate he would
be satisfied. He was unable to explain
how many jobs would be made available
by the mine. He also stated that the area
for relocations would not be large enough
to allow cultivation, but he expected that
he would be able to refuse the company’s
offers to buy his land. Other pro-mining
residents of the Bacbacan sitio (which is
immediately on and adjacent to the area
to be made an open-pit) also believed that
they would be able to return to the land
when the company had left. When shown
a picture of an open-pit mine, they were
shocked and said they did not know what
it would look like and wondered how they
would be able to return to it.

A meeting where the community has
gathered to discuss the proposed mine.

Photo: Ingrid McDonald/OxfamAUS.






Caesar Marino, a Didipio elder.

Within the Philippines, the barangay council
is equivalent to a local council.

Above the barangay is the municipal council
and above that is the provincial council.
Under Philippine law, local (Barangay)
Councils are recognised as having the
most direct contact with communities and
therefore being the most relevant authority
to determine local development issues
such as whether a mining project should
proceed.71 As stated previously in this
report, the current Barangay Council of
Didipio (which has been in place since
2002) has not given its consent for mining
operations to proceed. Furthermore,
leaders of other barangay councils in

the province have also expressed their
opposition to the mine by means of a
resolution of the Association of Barangay
Captains, dated 1 February 2005. Similarly,
the municipal council (“Sangguniang
Bayan”) has not given its consent to the
Didipio project and on

11 November 2002 unanimously passed

a resolution denying support for it.

Several community members alleged

that OceanaGold was paying salaries to
the pre-2002 Barangay councillors who
endorsed the first MoA. Many community
members said that the councillors were
initially against the mine, but that all except
one suddenly changed their position from
opposition to endorsement after a visit

to the mine site. One Barangay official
alleged that company officials had offered
him money, land, a car and a house if he
supported the mine and signed the MoA.
Community members claimed the previous
barangay council did not acknowledge the
wide community opposition to the first MoA
during and after a community assembly
on the matter. During the assembly, some
community members asserted that they
had objected to the MoA, but when they
saw the completed MoA it stated that
no-one had objected.

In mid-2002, five out of seven Barangay
councillors were elected in Didipio on a
platform of opposing the mine project.

This new Barangay Council rejected the
mine and demanded that the company
leave. In recognition of the increased
elected council’s opposition, the

company allegedly sought an amended
Environmental Compliance Certificate
(ECC) from the Department of Environment
and Natural Resources which would

not require the company to obtain the
Council’s consent. On 6 August 2004,

the Department reportedly issued the
amended ECC without the requirement to
obtain the Council's endorsement.”? There
was no change to the requirement to also
obtain the consent of the municipal council,

whose endorsement has not been provided.

Some non-government organisations
(NGOs) that support the Didipio community
consider that the failure to fulfil the local
government consent requirements has
rendered the company’s ECC invalid. They
argue that any mining operation that starts
in the area will be illegal.”® DESAMA,

with the support of local Philippine NGO,
the Legal Rights and Natural Resources
Center-Kasama sa Kalikasan (LRC-KSK/
Friends of the Earth Philippines), intends

to pursue legal action challenging the
validity of the company’s certificates and
requiring the Secretary of the Department
of Environment and Natural Resources to
cancel the ECC based on the company’s
failure to obtain the necessary consent from
all concerned local government units.”
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Barangay officials report that they are
coming under increasing pressure as social
conflict increases and the politicisation

of mining, both locally and nationally,
intensifies. Officials report that the company
and the national government has ignored
the local Barangay Council’s decision

to oppose the mine. They state that it is
becoming increasingly difficult to compete
with the company’s economic and political
influence. Kagawad Roldan Cut-ing, Chair
of DESAMA and a Barangay official, says
he is frustrated by the situation:

“Most of the pro-mining group are blaming
me and the other Barangay officials for the
lack of progress. They say that we are only
helping the anti-mining group and that we
don’t want to help the pro-mining group.
Sometimes, the employees of the company
come to us and ask us to sign documents
endorsing the mine ... They pressure us

to help the pro-mining side. It is a big
problem for us. We, the Barangay officials,
are looking for the improvement of the
Barangay. They are blaming me because
there have been no benefits coming from
the government. But we are exerting our
efforts going down to Kasibu and the
provincial capital to seek improvements.
We submit resolutions but we are not the
ones who control the funds. But when the
company goes to the government, the
government usually gives the company
what they want ... The company is trying
to gain the support of the municipality

in Kasibu. They are trying to remove the
authority of the Barangay Councils.”



Small-scale miners have become prevalent in the Didipio area. The people of Didipio area are concerned that their ability to oppose
the mine will be diminished as a result of changes to the demographic of the area that have occurred since the arrival of the mining
company.

Photo: Shanta Martin/OxfamAUS.

Barangay Didipio Captain Antonio Dingcog
reports that a joint resolution signed by the
captains has been ignored:

“It makes me sad that the national
government is not supportive of the local
government unit when, in fact, democracy
should be of the people, by the people,
and for the people. It is also painful that
the company chooses to ignore the will of
not just Didipio Barangay but even a joint
resolution of the associations of Barangay
councils in Kasibu municipality.”

Some community members who support
the mine are also concerned about how
the Barangay Council is being treated.

Josephine Ansibey,
community member
and company employee.

Itis also a concern that the company
appears to use a recently-created
alternative body known as the Interim
Barangay Community Development
Association as a means of circumventing
the Barangay Council’s decisions. This
alternative body consists of company
employees and the spouses or relatives
of employees. It also includes the two
company-employed barangay councillors
who signed the unofficial MoA, dated 2
December 2006. Four of the signatures
on this MoA represent this “interim”
barangay association.

When queried about the company’s
perception of the Barangay Council, APMI
management stated that they did not
believe the Barangay Council was acting
consistent with the will of the majority.
The company seems to have used this as
a reason to ignore the Council’s decisions
to reject the mine and its funds. Instead,
the company has engaged with those
councillors who support the mine, along
with alternative organisations that the
company claims more validly represent
the will of the community.

During the visit in March 2007, the Mining
Ombudsman heard allegations that
company representatives are visiting
neighbouring barangays and telling them
that the Didipio Barangay Captain supports
the project, so their captains should too.
The Captain was very upset to hear this as
he declares he is opposed to the project.

There were also concerns raised that

the company is encouraging small-scale
miners who have recently arrived in the
Didipio area to register to vote, knowing
that these miners are more likely to support
a pro-mining campaign during elections
scheduled for late 2007. The original
inhabitants of the Didipio area are very
concerned that their ability to oppose

the mine will be diminished as a result of
changes to the demographic that have
occurred since the mining company arrived
in their barangay.
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9.1 Addalam River watershed

According to the amended EIS, the

new ECC obtained by OceanaGold
identifies that the project’s primary and
secondary impact areas will cover a

total of 975 hectares. The primary impact
area will cover 325 hectares, of which

241 hectares will cover mine facilities.
These include the processing plant, open
pit, underground working areas, tailings
dam and impoundment, administration and
accommodation areas for workers, waste
rock dumps, river systems along the tunnel
alignment, site of the tunnel portal and the
camp and working areas for the tunnelling
crew. The road networks will consume 84
hectares. These primary impact zones are
surrounded by a secondary impact zone
which covers 650 hectares.”® Under the
terms of the FTAA, OceanaGold is also
free to conduct further exploration and
potentially open more mines within the
21,465 hectare FTAA area.

According to OceanaGold, construction
and development of the mine will take place
over one year,77 with work beginning on
the open pit during this stage. The second
stage will involve extracting ore from the
open pit and will continue for approximately
four years.78 In the third stage, ore will

be extracted using underground mining
technology and the processing of
stockpiled high and low grade ore,

and will continue for 11 years, totalling

an expected minimum 15 years of
processing operations.79

It is evident from the Mining Ombudsman’s
investigation that the community lacks
clear and accessible information about the
impact all stages of the mine will have on
their community and livelihood.

Communities from the Kasibu area and
neighbouring Quirino province have
expressed their concern about the potential
harmful environmental impacts of the
proposed mine site on the Addalam River
valley.®% The amended EIS indicates that
the Didipio mine will have a significant
environmental, social, and economic impact
on the entire municipality of Kasibu and
beyond, and will have a primary impact on
the sitios of Didipio, Dagupan, Bacbacan,
Dinaoyan, Surong, Camgat, Tubo in
Barangay Dingasan, and others.®!

Dinoan Pinkihan, resident of
the Upper Dinaoyan Valley, the
proposed site of the tailings dam.

Juanita Cut-ing with her son Roldan Cut-ing in their rice field. Many community members question whether they can
pursue their agricultural development objectives when the proposed mine will be located on or very close to their land.

Photo: Jason McLeod/OxfamAUS.

9.2 Tailings dam

According to the Gaia South report,
OceanaGold intends to build a tailings
dam in the Upper Dinaoyan Valley to
accommodate an estimated 24 million
tonnes of tailings produced over the
mine’s operation.82 The amended EIS
cites: “One potential impact is therefore
the uncontrolled release of tailings
slurry due to Ieaka%e from the tailings
delivery pipeline.”8

The tailings dam will cover an area of
approximately 63.8 hectares,84 covering
the entire Dinaoyan Valley.85 Community
members report persistent and strong
opposition to the tailings dam since its
inception. According to the amended EIS,
“the dam will be constructed in several
stages, initially a 15-metre lift followed

by a 5-metre lift using the downstream
construction method. The height of the dam
will be 68.6 metres and the final elevation
of the tailings will be four metres below the
dam crest. Approximately two kilometres of
the Dinaoyan River and valley will be filled
with waste rock and tailings. This will result
in a permanent change of topography.
Construction of the tailings and diversion
dams will require excavation and soil
removal thereby increasing the potential
for soil loss by erosion.”
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Immediately upstream from the tailings
dam, a diversion dam will be built
approximately 18.78 metres high to trap
the Dinaoyan River. Water from the diversion
dam will be used in the processing plant,
with excess water diverted through an
underground tunnel, approximately 800
metres long, into the Camgat River®

A number of residents from sitio Camgat
have been vocal in their opposition to
the construction of the diversion tunnel.

The tailings dam site will be rehabilitated
during the abandonment stage, at least

14 years after mine operations begin.

The amended EIS does not detail the
process and timeframe for rehabilitation of
the tailings dam, but mine staff informed
the Mining Ombudsman investigation that
rehabilitation will involve at least six stages:

1. Returning stockpiled top soil.
. Planting grasses.
. Soil tests.

2
3
4. Planting nitrogen fixing vegetables.
5. Further soil tests.

6

. Finally, if the soil is stable, food-
bearing trees or rice paddies would
be planted, depending on the wishes
of local people.



9.3 Drainage tunnel
The amended EIS states:

“Development of the Drainage Tunnel
may result in the contamination of Diduyon
River by the solid and liquid wastes of
construction personnel, sediments and
rocks form the excavation, and oil and
lubricants from the drilling and
earthmoving equipment.’

Since OceanaGold submitted its first EIS in
December 1997, the company has modified
its initial proposal to include a 5.8-kilometre
underground drainage tunnel designed to
expel large quantities of groundwater that
would impede underground mining.90 The
exit point for this tunnel will be in sitio Tubo,
a forested and agricultural area in Barangay
Dingasan in the neighbouring province of
Quirino. Construction of the drainage tunnel
will extend the primary impact zone to sitio
Tubo, Barangay Dingasan, with secondary
impact zones in Barangays Debibi and
Tucod in the municipality of Cabarruguis,
Quirino.%" The company plans to house

a contingent of workers at the tunnel exit
point in sitio Tubo during construction of
the tunnel.

According to community members

from Tubo that the Mining Ombudsman
interviewed, most residents living there
oppose the drainage tunnel.%? They are
concerned about pollution, flooding, loss of
water, or loss of access to water, as a result
of the drainage tunnel. Residents report
they have been told by company workers
that there will be no problem with the water
from the drainage tunnel, but many state
they do not believe this.%

Community members in front of “Dinkidi”
hill which OceanaGold intends to mine
despite widespread opposition.

Photo: Ingrid McDonald/OxfamAUS

9.4 Water supply

Didipio is located at a high point in the
Addalam River watershed area, with rivers
flowing into Quirino province, eventually
draining into the Cagayan River, the longest
river in the Philippines.

The possible effects of the mine on the
water catchments are causing concern

in the community. Responding to these
concerns, OceanaGold Community
Development Supervisor Esmeraldo Carpio
said, “The company plans to relocate
people whose water supply is affected.”
Mr Carpio also acknowledges that the
Didipio River will be affected during the
construction period.

Community members are concerned that
if the mine goes ahead, their water supply
will be affected. This concern is based on
their experiences of springs drying up, a
reduction in pressure, and contamination
of water supply during the exploration
period. The community’s dependence on
springs for potable water and irrigation
raises concerns about the company’s
intention to conduct a drainage tunnel to
dewater large quantities of groundwater;
and the estimated high volume of water
the mine will consume. According to the
amended EIS, the total water demand for
the mine during operations is estimated
at 6,205 million cubic litres per day, of
which the processing plant will consume
4,480 million cubic litres per day. The
company plans to build a water storage
facility to supply potable water to the mine,
processing plant and village. 5
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At the public meeting in sitio Central
Didipio on 25 February 2005, organised

by members of the pro-mining group and
attended by the Mining Ombudsman,
residents recounted how their water supply
was disrupted in sitios Alimit, Bacbacan,
Dinaoyan, Camgat and Surong during the
exploration period. The people from Alimit
allege that “during the drilling period [our]
spring dried up”. The company investigated
this claim and reported that “it was not the
effect of drilling that caused the spring to
dry up, it was a natural occurrence caused
by the dry season”.% A mine supporter
living close to the mineral deposit at Dinkidi
stated that she experienced the same
problem. “I am residing next to Dinkidi. It
was very true that when the company was
drilling, our local supply of potable water
dried up.”97 Antonio Dincog from sitio
Camgat also had problems with his water
supply during the drilling period. Antonio
claimed, “They were drilling above my
house. This created a lot of mud and our
water supply was dirtied for two months.
The pressure and amount of water was also
reduced by drilling and until now it has still
not improvecl.”98
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Many who support large-scale mining in
Didipio report that they do so because
they hope to find work with the company.
According to the amended EIS, the
company intends to recruit 212 workers
from outside Didipio (approximately three
of whom will be expatriates) and 264
workers from the local area. The EIS does
not specify how many of these workers will
be from Barangay Didipio. Most workers will
be needed for the year-long construction
phase, when the bangaray’s population

is expected to double,99 and most
residents from Central Didipio will need

to be relocated.® Despite promises of
employment by company representatives,
it became apparent during the Mining
Ombudsman investigation in 2005 that most
people in Didipio are not aware that after
one year, when the construction period
has finished and operations start, “a large
portion of the construction crew will

be terminated”. %!

OceanaGold claims that any reduction in
employment once operations start will be
offset by “the multiplier effect” — the new
economic opportunities that in-migration,
wealth generation and disposable income
will create for a range of small-, medium-
and large-scale businesses to service the
mine. Several factors make this outcome
unlikely — Didipio’s subsistence-based
economy; an absence of economic
diversification; the skills and background of
most residents; the community’s isolation;
and the experience of similar communities
that have hosted large-scale mining projects
in the Philippines.
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Given these factors, it is more likely that this
new economy will follow a predictable boom
and bust cycle unless measures are taken
to provide long-term sustainable livelihoods
beyond the life of the mine. Unless such
measures are successfully implemented,
the “new economy” generated by the
mining company is likely to disappear once
the mine closes, throwing the local economy
into shock and causing local incomes

to plummet.102

Oxfam Australia’s Mining Ombudsman meets
with OceanaGold’s mine management.

Photo: Jon Demelletes.




Kagawad Peter Duyapat, Barangay Didipio Council

In conducting investigations, the Mining
Ombudsman received complaints that
bribery and intimidation have occurred
since the company’s initial involvement. 103

Community members allege that:

» company employees offered land and
money to at least one council official
expressing opposition to the mine;

 current pro-mining barangay officials
gained employment with the company;

» the company paid teachers’ and
healthcare workers’ salaries at three
times the pre-existing rate to advance
its agenda,;

« the salaries of teachers and healthcare
workers were withdrawn when the current
Barangay Council was elected.

This Council is dominated by people
sceptical of the proposed mine’s
benefits to the community;

« community members were harassed until
they endorsed the project. For example,
they were followed when they went to
fetch water, do their washing or work
in the fields;

« community members who opposed
the project were threatened; and

» the company incited an adversarial
atmosphere to fuel community division
over the project.

OceanaGold maintains:

“No Barangay officials were paid to support
the Project. During previous exploration
activity, Climax provided jobs to local
residents, some of whom were also elected
Barangay officials who wanted to work.

This practice continues today. No special
treatment was afforded to either Barangay
officials, or anyone else. »104

During the 2007 follow-up investigation,

the Mining Ombudsman interviewed one
of the Didipio Barangay councillors who
has declared his support for the mine. 0%
This councillor (who requested that his
name not be published) stated in an
interview on 4 March 2007 that he received
1.5 million pesos for a half-hectare lot

that he sold to the company. As referred

to above, APMI management explained
that the prices offered for land are fixed

at 200,000 pesos per hectare. When mine
management representative, Mr Arrojo,
was questioned as to the high price offered
to the Barangay councillor, Mr Arojo said
he had no explanation for how it could
legitimately be so high, jokingly stating
“unless there was a multistorey hotel

on it.196

Philippine NGO, LRC, has advised the
Mining Ombudsman that it intends to

file criminal proceedings against the
provincial environment officer for graft
and corruption.107 Itis alleged that APMI
is using the officer to compel the sale of
community members’ land.

It is noted that bribery of foreign officials is
prohibited under Australian law. "% Oxfam
Australia considers these allegations should
be fully investigated to determine the
liability, if any, of the company.

OceanaGold has already undertaken
construction of camp sites around Didipio

Photo: Shanta Martin/OxfamAUS.
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Under the terms of the FTAA, OceanaGold
is free to conduct further exploration and
mineral extraction within the 21,465 hectare
FTAA area. New exploration is already
occurring very close to Didipio; this is of
significant concern given the unresolved
issues and community division the Didipio
project has generated.

More than 74% of OceanaGold’s shares
are owned by nominee Companies.110
Westpac Custodian Nominees Ltd (27.46%)
and National Nominees Ltd (12.90%) are
the largest of these shareholders. Nominee
companies are not actual shareholders

but representatives of other investors.
Australian legislation does not provide for
the disclosure of the identities of nominee
investors, hence the people of Didipio
cannot determine who is providing the
means and making the profit from the
Didipio project. Community members
expressed concern about this during

the Mining Ombudsman investigation.

Both members of the Didipio council and
DESAMA said they wanted to appeal
directly to the investors regarding their
grievances and to resolve issues.

Opposite: A community member expresses her opposition
to the mine and demands that the mining company listen
to the views of the local community.

Photo: Ingrid MacDonald/OxfamAUS
Right: The site of the proposed mine.
Photo: Shanta Martin/OxfamAUS.

As part of the rights that OceanaGold has
obtained, the government has given the
company an exclusive right to fell trees.
Community members are perplexed as

to why they, as residents of the area, are
not entitled to fell trees for construction,
while the company has the only permit to
do so. Community members stated it was
“embarrassing that big companies are
allowed to cut trees while poor people are
not” 1% and that it was unfair to be treated
as strangers in their own land.
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OceanaGold and its officers have
represented without qualification on several
occasions that the Didipio project has
garnered community and local council
approval. These representations include
the following:

e At page 19 of the OceanaGold Concise
Annual Report 2006, the company
represents that “[d]uring 2006, the
Didipio Gold Copper project achieved the
following major milestones: approvals to
commence operations, including receipt
of environmental permits and community
approval ..."”. Itis noted that the Concise
Annual Report 2006 is a document
lodged with the Australian Securities and
Investment Commission and statements
made in the report are relevant to the
application of ss 1308 and 1309 of the
Corporations Act.

¢ |n a letter to Oxfam Australia dated
6 December 2006, OceanaGold
states that the project “has achieved
community support”.

¢ |n a telephone conversation in December
2006 between OceanaGold Chief
Executive Officer, Mr Stephen Orr, and
Ms Shanta Martin of Oxfam Australia,
Mr Orr stated that OceanaGold had
recently signed an MoA with the
Barangay Council and represented that
this was indicative of the community’s
support for the Didipio project.

During an Extraordinary General Meeting
of shareholders on 14 March 2007, a
proxy for Oxfam Australia queried the
level of community support for the Didipio
project given ongoing controversies
around community opposition that had
been documented by Oxfam Australia.
The proxy queried whether timelines and
projections for the development of the
project might be inhibited by community
opposition. OceanaGold Chief Executive
Officer, Mr Stephen Orr, responded to
the question stating that all members

of the Didipio Barangay Council had
signed a memorandum of agreement
with the company signalling their support
for the project and that this MoA was
signed with the Barangay Council in an
official capacity. It was also stated more
generally by the OceanaGold Chairman,
Mr James Askew, that the previous
community opposition documented by
Oxfam Australia was related to earlier
circumstances when the company halted
development of the project and that there
was not currently significant opposition to
the project.

In personal communications with Oxfam
Australia’s proxy immediately following
the Extraordinary General Meeting on
14 May 2007, assurances were given by
Mr Orr and Mr Askew that the MoA was
signed with all members of the current
Barrangay Council in its official capacity.

Opposite: Members of the Didipio community, Lorenzo Pulido is at the right.

Below: Women gather to discuss the proposed Didipio mine.
Photos: Shanta Martin/OxfamAUS.

As detailed above and to the knowledge
of the company, its officers and employees,
the Didipio Barangay Council, leaders of
neighbouring barangay councils, and the
municipal council have all expressed their
opposition to the Didipio project. There is
also evidence of significant opposition

by a proportion of the local community.
Further, the MoA has not been signed by
the current Barangay Council. On 8 June
2007, the Council passed a resolution
condemning the MoA.

It is anticipated that legal action challenging
the validity of the company’s regulatory
certificate (the ECC) will be initiated on

the basis of the company’s failure to obtain
the relevant consents.

The Mining Ombudsman has
communicated to OceanaGold by way
of letter dated 28 March 2007 raising
concerns about erroneous representations
of community support made by the
company. OceanaGold replied stating
that “there is no requirement for an

ASX [Australian Stock Exchange] release
regarding support for our operation

at Didipio b¥ the local community

or council.” M
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Legal challenges

One way that some Didipio residents have
tried to oppose the project is to challenge
the constitutionality of the FTAAs issued
to OceanaGold.

In 2003, DESAMA joined with other civil
society groups to file a petition to the
Supreme Court of the Philippines seeking
to repeal the Philippine Mining Act of
1995 and declare the implementing rules
and regulations regarding the issuing of
FTAAs to be unconstitutional. The Mining
Act — or RA 7942 as it is known — is
unconstitutional according to DESAMA
because the law’s provisions do not fully
satisfy the requirements in the exercise of
eminent domain (a term referring to the
power to acquire land for public purposes
on payment of just compensation).
DESAMA says that the Act lacks two
essential provisions that would guarantee
that mining operations are for public
purposes and that landowners whose
private properties will be used for mining
activities are justly compensated.113

The petition also challenged the legality
of OceanaGold’s FTAAs in Didipio and
called for their cancellation.

On 27 January 2004, the Supreme Court
ruled that the FTAAs previously granted to
Western Mining Corporation (WMC) — an
Australian mining company operating in the
Philippines — was unconstitutional. WMC’s
and OceanaGold’s FTAAs were the only
two issued prior to the introduction of the
Mining Act in 1995, hence any challenges
to the legitimacy of WMC’s FTAAs would
have strong implications for OceanaGold.
WMC appealed this decision and the
Supreme Court reversed its earlier ruling,
declaring by a vote of 10 to four, with one
abstention, that certain sections of the
Philippine Mining Act of 1995 pertaining
to FTAAs are valid and constitutional.

On 20 January 2005, LRC-KSK/Friends
of the Earth Philippines filed a motion for
reconsideration, arguing that the court’s
ruling goes against the whole division of
powers between the state and judiciary
in the Philippines. The group further
maintained that the court has only ruled
on WMC’s FTAA and not OceanaGold’s
FTAA. LRC—KSK/Friends of the Earth
Philippines maintains that FTAAs, in
general, and OceanaGold’s FTAA, in
particular, are not constitutional because
they violate the Philippines constitutional

protection of national ownership. It argues
that the management of any technical or
financial project cannot be carried out by
a foreign company without observing the
constitutional provisions regarding

foreign ownership.

On 30 March 2006, the Supreme Court
ruled to uphold the constitutionality of the
Mining Act of 1995, which allows for 100%
foreign ownership of mine operations in the
Philippines, and despite a declaration that
Section 76 of the Mining Act is a “taking”
provision. Section 76 of the Philippine
Mining Act allows the entry of mining
concessionaires into private property

by mere notice to the landowners. It was
argued that this was an unjust taking

of private property. The Supreme Court
agreed that Section 76 is essentially a
taking of private property. However, it said
that this “taking” is not yet an exercise of
the State’s power of eminent domain.

The Supreme Court says that mining
proponents can still get the consent of
landowners or enter into a voluntary

sale of the property before it enters.

Community members gathering to
discuss the proposed Didipio mine.

Photo: Jason McLeod/OxfamAUS.

36 Mining Ombudsman case report: Didipio gold and copper mine



On 24 April 2006, DESAMA filed a motion
for reconsideration, urging the Supreme
Court to set aside its 30 March 2006
decision. According to DESAMA, the Mining
Act must be declared unconstitutional,

“as it only intends to enrich mining
contractors at the expense of the economic
interest of the Philippine Government

and Filipino people.”114 On 11 May 2006,
environmentally concerned citizens,
alleging a violation of public rights, filed

a “Motion to Intervene” in the case.

On 14 June 2006, the First Division of the
Supreme Court denied the “Motion for
Reconsideration” filed by DESAMA and
declared the 30 March 2006 decision as
final. It also denied the Motion to Intervene
for lack of merit.

On 5 October 2006, DESAMAS legal action
to have the Department of Energy and
Natural Resources cancel OceanaGold’s
ECC was dismissed without prejudice

by the Regional Trial Court on technical
grounds.™5 The subject matter of the action
is yet to be determined. As at 20 July 2007,
DESAMA, with the support of LRC-KSK/
Friends of the Earth Philippines, intends to
pursue legal action challenging the validity
of the company’s ECC as it failed to obtain
the necessary consent from all concerned
local government units. 116

Action by the Mining Ombudsman

The Mining Ombudsman undertook

field investigations in September 2002
(published in the Mining Ombudsman
Annual Report 2003), February-March
2005, and March 2007, wrote several letters
to the company (including those dated

18 December 2002, 12 July 2004 and

1 March 2005, 28 March 2007 and 20 July
2007) with the results of the investigations
and met with OceanaGold Chief Executive
Officer Stephen Orr. The company has

not substantively responded to any of

the grievances or the results of the case
investigations. While Mr Orr expressly stated
that a project cannot be viable without
community support, he refused to commit
to stop the project if the company could

not gain that support.

Oxfam Australia will continue to try to
engage with OceanaGold to advance
the grievances of the men and women
of Didipio.

The Didipio mine project is located
in a fertile agricultural region.

Photo: Shanta Martin/OxfamAUS.
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The following recommendations are based on community complaints, voiced through testimonies
gathered during the Mining Ombudsman’s investigations, as well as additional research.

It is recommended that OceanaGold:

1. Ensures its employees do not partake in
corrupt practices, or engage in actions
that involve intimidation, violence or
threats of violence. The company should
enquire into the allegations of bribery
and intimidation and support an official
investigation into these allegations.

2. Ceases the Surface Rights Acquisition
process, which community members find
harassing and intimidating and begins
fair negotiations with all residents who
indicate that they have been pressured
into providing access to their land and/or
selling their land.

3. Respects the authority of the current
Didipio Barangay Council and the
community to approve or reject the
proposed mine.

4. Provides communities the opportunity
to give or deny their free, prior and
informed consent consistent with forms
of decision making acceptable to the
community. This means immediately
recognising their right to determine
whether the project proceeds to the
next phase of development.

5. Ensures as part of obtaining the
community members’ free, prior and
informed consent that:

community members have access
to comprehensive information in an
accessible form and to independent
legal and technical advice;

written information on all aspects

of the mine is easily available in a
range of appropriate and accessible
languages (including the local
language lllocano);

it develops and communicates a policy
on relocation which does not involve
forced relocations;

all documents (in English and Illocano)
are released to the community

and supporting non-government
organisations, including a copy

of the EIS prepared by Maunsell
Consultants in December 1997; copies
of documents relating to due process;
copies of the first two MoAs; copies

of documents showing environmental
and social assessments undertaken
by OceanaGold and its contractors

for the Didipio project; and the Dinkidi
Feasibility Study (October 2003); and

community members are fully informed
of the content of official documents
before they sign them.
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6. Supports independent social,
environmental and gender impact
assessments that provide an accurate
picture of the project’'s impacts and
likely impacts.

7. Ensures that tenant farmers and those
with houses on land that they do not
own will be adequately compensated,
given alternative accommodation and
supported to gain secure access to land
in a place that is acceptable to them.

It is imperative that the company supports
processes agreed to by all parties to
resolve conflict and respects the local
community’s authority to determine

its development objectives including,

if necessary, rejecting the project.

Residents who have previously indicated their support for
the project show copies of lawyers’ letters to Barangay
Councillor Kagawad Peter Duyapat. These residents now
complain that they do not like the company’s forceful tactics
in determining the sale price for their land.

Photo: Shanta Martin/OxfamAUS.
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Mining and other large-scale development
projects can have a significant effect on

host communities and the environment.

The growth of the mining sector in
developing countries has increased the
importance of ensuring that local people
take part in mining-related decisions.

The opportunity to give or withhold free

prior and informed consent is both a right

of indigenous peoples and a principle that is
central to the rights of other local community
members. Participation in decision making
is a core tenet of a range of human rights,
such as the right to development. It is central
to achieving truly sustainable development, a
principle to which many mining companies,
industry associations and governments
espouse a commitment."7 In addition,
indigenous peoples are recognised by
international law and institutions as distinct,
self-determining peoples with inherent
collective rights. They claim special rights,
which include the right to free, prior and
informed consent and the right of self-
determination. These rights and principles
are reflected in international human rights
law and in the laws of some States. Gaining
affected indigenous peoples’ and local
communities’ consent for mining projects at
all stages of a mine’s life cycle is therefore
an essential aspect of respecting the human
rights of those individuals and peoples.

Oxfam Australia takes a rights based
approach to development, supporting the
rights of indigenous peoples and the rights
of local community members to determine
their own futures. All indigenous peoples
and communities that could potentially

be impacted by a project should have
access to full information and participation
in negotiations. This is the case whether
they are located in the area in which the
mineral body is found, or in areas that will be
impacted by the proposed project, such as
downstream communities or communities
located on adjacent islands. In Oxfam
Australia’s view, respect for human rights
and a commitment to sound development
practices requires that after the company
has had an opportunity to present all
available information, community women
and men and indigenous peoples should
have the opportunity to approve or reject an
exploration or mining proposal. In the case
of indigenous peoples, decisions normally
made through traditional and collective
processes must be respected.

Free, prior and informed consent requires
that local communities and indigenous
peoples must be informed about
development projects in a timely manner and
given the opportunity to approve (or reject)

a project before it starts. 18 This includes
participation in setting the terms and
conditions that address the economic, social
and environmental impacts of all phases of
mining and post-mining operations.

One way of defining the content of free,
prior and informed consent is proposed in
the Framework for Responsible Mining,11®
developed by retailers, investors, insurers,
non-government organisations and technical
experts working in the minerals sector as a
basis for developing responsible sourcing
and investing policies.

The Framework proposes the following
definitions for free, prior and informed
consent; 120

» consent that is obtained free of coercion
or manipulation;

» securing such consent prior to any
authorisation by the government or third
parties, and prior to commencement
of activities that would affect local
communities or indigenous peoples; and

» consent that is informed by meaningful
participation and consultation
of indigenous peoples and local
communities based on the full disclosure
of relevant aspects of the proposed
project by the company and permit-
granting authority in a form that is
understandable and accessible
to indigenous peoples and local
communities.

The United Nations Working Group on
Indigenous Populations has also examined
the legal basis for free prior and informed
consent. A working paper prepared for

the Commission suggested that to be
“informed”, those affected must have
access to information in an accessible form
regarding the:121

* nature, size and scope of the
proposed activity;

 duration of the development (including
the construction phase);

» locality of areas that will be affected;

* likely impact of the development as
outlined in a preliminary assessment;

» reasons/purpose for the development;

» personnel likely to be involved in the
construction and operational phases of
the development process, including local
people, research institutes, sponsors,
commercial interests and partners (as
possible third parties and beneficiaries);

» specific procedures the development
activity would entail;

» potential risks involved (e.g. entry into
sacred areas, environmental pollution,
partial destruction of a significant site,
disturbance of a breeding ground);

» full implications that can realistically be
foreseen (e.g. commercial, economic,
environmental, cultural); and

» conditions for third-party involvement.

Importantly, communities should also be
informed about how revenue generated by a
project will be paid and to whom, in keeping
with the principles of transparency and
combating corruption. Mining companies
should be fully transparent, publicly
disclosing all revenue and other payments
made in respect of a project to ensure
accountability in the use of extractives
revenues. Such transparency helps combat
corruption and facilitates local communities
in receiving the benefits of development.

While the form of consent may vary,
obtaining consent must allow communities
and especially indigenous peoples to
participate through their own freely chosen
representatives and customary or other
institutions.22 It is essential that the process
of obtaining consent includes a gender
perspective and the participation of women,
as well as groups that may be marginalised
for ethnicity, religion, class, caste or other
bases It is also important to recognise that
indigenous peoples may adopt processes
for obtaining consent which differ from
mainstream political processes in which
those very same indigenous peoples may
also participate.

It must also be noted that communities
should have access to independent
technical and legal advisors who can
help them interpret information.

In addition to the legal basis in both
international law and some national
legislatures, there is increasing
understanding of the business case for
obtaining free, prior informed consent.
Today, an increasing number of companies
recognise that a “regulatory licence to
operate” is insufficient for the sustainability of
mining operations. Traditionally, companies
tended to only negotiate agreements with
national governments to conduct operations.
By obtaining the community’s full consent
and approval to go ahead with operations,
mining companies can also be given a
“social licence” to operate, allowing them to
improve their relationship with the community
and thereby lessen the risk of incurring
costs due to conflict and delay. Indeed,
obtaining a community’s informed consent
prior to engaging in mining activity can

in fact enhance a firm’s competitiveness

— obtaining community consent reduces the
risk of local and global protests which can
hurt a company’s reputation and result in
unnecessary costs.

See www.oxfam.org.au/campaigns/mining/
ombudsman/consent.html for further
information on free, prior and informed
consent.
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